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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

A TenIE @ gANaTur e -
Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first -
proviso to sub-section (1) of Section-35 ibid:
Gy  afe amer Y i & w9 St gfa e @ Rl SRR Ar ey dREE o ar fad
HBIR O gaY HBRIR & el o S gy Ay A, ar TR eiEReR W HeR A e ag foll swE
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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Appeal to Custom

(1)

In case or repawe o1 aury or excise on goous gxporied W any vouniy Ul
territory outside India of on excisable material gsed in the manufacture of the

goods which are exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty. ;
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Credit of any duty allowed to be utilized towards payment of excise duty on
final products under the provisions of this Act or the Rules made there under
such order is passed by the Commissioner (Appeals) on or after, the date

appointed under Sec. 109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No.  EA-8 as
r Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3
months from the date on which the order sought to be appealed against is
communicated and shall be accompanied by two copies each of the OIO and
Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
cvidencing payment of prescribed fee as prescribed under Section 35-EE of
CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs. 200/- where the
amount involved in Rupees Cne Lac or less and Rs. 1000/- where the amount

involved is more than Rupees One Lac.
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s, Excise & Service Tax Appellate Tribunal:-
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Under Section 15B/35E of CEA, 1944 an appeal lies to:-
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as

prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be

“accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,

255,000/~ and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5

1.ac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in

- (avour of Asslt. Registar of a branch of any nominate public sector bank of the place

where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated.
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in case of the order covers a number of order-in-Original, fee for each 0.1.0. should be

paid in the aforesaid manner not withstanding the fact that the one appeal to the

Appellant Tribunal or the one application to the Central Govt. As the case may be, is
5 filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. :
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One copy of application or 0.1.0. as the case may be, and the order of the adjournment
. authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.
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Allention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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. For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
= the Appellate Commissioner would have 1o be pre-deposited. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before ‘CESTAT. (Section 35 C (2A)

and 35 - of the Central Fxcise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;

(i) amount of erroneous Cenvat Credit taken; :
(iiiy  amount payable under Rule 6 of the Cenvat Credit Rules.
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ORDER-IN APPEAL

This appeal has been filed by M/s. Amneal Pharmaceuticals Company (I)
Pvt. Ltd, 882/1-871, Sharkhej-Bavla Highway, Nr. Hotel Kankavati, Vill. Rajoda,
Taluka-Bavla, Dist: Ahmedabad-382 220 (hereinafter referred to as “the
appellants”) against the Order-In-Original No. 39/Ref/V17-18 dated 14.09.2012 :
issued on 11.07.2018 (hereinafter referred to as the “impugned order”) passed
by the Assistant Commissioner, CGST, Division-V, Ahmedabad (North)
- (hereinafter referred to as the ‘Adjudicating Authority”).

2. Briefly stated the facts of the case are that the appellants are a 100%
EOU holding Service Tax Registration bearing No.AAGCA0781KXM001 had
filed a refund claim of Rs. 34,19,760/- under Rule 5 of Cenvat Credit Rules,
2004 read with the Notification No. 27/2012-C.E.(N.T.) dated 18.06.2012
(hereinafter referred to as “the said notification” for the sake of brevity) for
the refund of the CENVAT credit paid by them for the process loss/wastage.
The said appellants used to send their goods for job work to a 100% EOQU
and had undertaken to pay the central excise duty on process loss/wastage.
It was found that the Circular No. 35/2002-Cus. dtd. 07.10.2002 and
Circular No. 26/2003-Cus. dtd. 01.04.2003 which had been mentioned by
the appellants in their refund claim did not highlight anything about process
loss during job work. Therefore, it could not be determined from both the
circulars that duty is not liable to be paid on the process loss during the job
work. Accordingly it was found that the appellants were liable to pay duty on
the process loss during the job work and therefore the appellants were not
eligible for refund. Accordingly a show cause notice dtd. 15.02.2018 was
served upon the appellants proposing rejection of the refund claim. The
Adjudicating Authority, vide the impugned order rejected refund claim of Rs.

34,19,760/- on the grounds mentioned in the show cause notice.

3. Being aggrieved by the impugned order, the appellants have filed this

appeal against the impugned order on the grounds as mentioned under:

a) The impugned order is a non-speaking order and does not record
any specific findings or provide any justification for rejecting the claim and that
it has been passed in complete disregard to the case laws cited by them and

the detailed submissions made by them;

b) There are no provisions under central excise act and rules to pay
duty on process loss and in the circular No. 65/2002-Cus d;d/a;mra \2007 as

amended, there is no mention of recovery of duty on priacefél ioss)\@ﬁd\ it is
‘45"‘»‘\ (\Atlr- }mfﬁ"
NS~ ST
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therefore clear that the appellants are not Iiabrle to pay any duty on process
loss;

c) The proviso 2(i) of the Notification No. 22/2003-CE dtd. 31.03.2003
provides that waste or scrap or remnants generated during such processes at
the job worker’s premises is either returned to the use industry or is cleared on
paymeht of duty as if cleared into Domestic Tariff Area by the said user
industry;

d) They seek reliance on the case laws of Voltamp Transformers Ltd.
vs. CCE, Vadodara-II - 2015 (329) ELT-380 (Tri.Ahd.), CCE., Mumbai vs.
Bharat Radiators Ltd. — 2002 (148) ELT-1101 (Tri.Mum.), Tata Motors Ltd. vs.
CCE: JSR = 2011 ('264) ELT-385 (Tri.Kol.), CCE., Bhopal vs. Vema Metal &
Conductor Ltd.— 2007 (213) ELT-719 (Tri.Del.), Kirloskar Oil Engines Ltd. vs.
CCE, Nasik - 2017 (349) ELT-299 (Tri.-Mum.), Jakap Metind Pvt. Ltd. vs.

WP  Commissioner of Customs & C. Ex. - 2017 (356) ELT-279 (Tri.-Mum.) and
o some others;

e) The process loss is different from scrap, waste or remnants
generated during processing,

f) An EOQU is not required to pay duty even on generation of scrap as
long as the job worker is not in domestic tariff area;

g) The circulars are binding upon the department;

h) There is a violation of natural justice as they did not receive show
cause notice rather such notice was physically handed over to the appellants
during personal visit to the department on 19.06.2018 and they were unable to

m ' attend any of the personal hearings. Even though they requested for grating
time for replying to the SCN vide letter dtd. 21.06.2018, the department did
not provide any opportunity of being heard and passed the order by violating

the principles of natural justice.

b Personal hearing in the case was held on 11.10.2018 wherein Shri
Pratik Mehta, Sr. Manager (Corporate Affairs) and Shri Sagar Vaja, Executive
(Corporate Affairs) appeared on behalf of the appellants and reiterated the

grounds of appeal.

5. I have carefully perused the documents pertaining to the case and
submitted by the appellants along with the appeal. I have considered the
arguments made by the appellants in their appeal memorandum as well as
oral submissions during personal hearing in which the appellants have

argued that the impugned order has been passed in violation Q;Egprmclpies of

0“ ./"—_
natural justice as no persona[ hearing was afforded to them/ 7 o N
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Z: I find that while going tthugh the show cause notice, there is no .
mention of date but it has been signed on 15.05.2018 and in the show cause -

notice itself, three dates i.e. 18.05.2018, 21.05.2018 and 25.05.2018 have

‘been given in para 10. I further find that this show cause notice has been

served upon the appellants by hand on 19.06.2018 at 1635 hrs. it is
incomprehensive as to how personal hearing can be attended by the

appellants when it has been received after one month and the dates have

already lapsed. Further I find that the impugned order has been passed on

17.07.2018 i.e. within less than one month of the service of the show cause

notice. In view of this, I hold that the rejection of rebate claim in gross

violation of the principles of natural justice is not acceptable and is liable to

be set aside.

8. Accordingly, without going into the merits of the case, I remand the

issue to the adjudicating authority who shall pass a speaking order after

providing the appellants a reasonable opportunity of personal hearing. In ;
view of the findings given above, the impugned order is set aside and the ; ".- :
case is remanded to the adjudicating authority for decision in view of the
directions given above.

9. The appeal is disposed off accordingly.
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By R.P.A.D.

r\-fll-/osl. Amneal Pharmaceuticals Co. (I) Pvt. Ltd,
882/1-871, Sharkhej-Bavla Highway,

Nr. Hotel Kankavati,

Taluka-Bavla,

Dist: Ahmedabad-382 220

Copy To:-

1. The Chief Commissioner, Central Excise, Ahmedabad zone.

2 The Commissioner, CGST, Ahmedabad (North).
3. The Dy./Asst. Comm ;. CGSI; Division-V, Ahmedabad (North).l
4 The Assistant Commissioner, System—Ahmedabad (North)
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